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Executive Summary

1. Homosexuality was decriminalized in China in 1997 and removed from the official list
of mental disorders in 2001. However, since these two changes to Chinese law and
clinical practice the Chinese government has remained largely silent on the issue of
homosexuality. That silence has had two main effects. First, it has stalled any further
developments in removing legal discrimination against LGBT people in China.
Secondly, it means that the legal status and position of LGBT people is unclear, with
varying official treatment across different parts of China. Discrimination against
LGBT people continues to be written into many different areas of law in China.
Furthermore, as LGBT people in China largely lack legal recognition and legal
protections there is no legal certainty as to their position. This results in a situation
where the population is unable to clearly determine whether they will face official
opposition in meeting together, organizing and providing services within the

community.

2. The legal status and position of homosexuality in China bears the hallmarks of a
subject which has been little considered within official Chinese governmental circles.
The government seems to have maintained an official silence and general restrictions
on the LGBT community based on a cautious, conservative policy. This is often
expressed in the Chinese idiom as A3CFF, ANRXT, 2B (not encouraging, not
discouraging and not promoting). However even if the intention of the Chinese
authorities is to adopt a cautious policy this is not a neutral policy, and the
combination of official policy and official silence entails serious consequences for the

LGBT population.

3. This report analyses the legal position and the legal status of LGBT people by

reference to different areas of law. The key issues under each area are as follows:



Civil Society

4. Laws and regulations continue to place broad restrictions on the diffusion of LGBT-
related content across all sections of the media. Laws and regulations continue to
define homosexuality as ‘abnormal’ and fail to differentiate between sexually explicit
and non-explicit LGBT content in broadcasts, television programmes and films. The
internet provides the most open forum in which LGBT content can be accessed.
However recently even the LGBT community’s freedom of expression online has been
threatened as the proposed Green Dam internet filtering software, which may still be
fitted to all computers in China, would block any website containing the word ‘gay’ (|7

PR - tongxinglian).

Education

5. Homosexuality continues to be largely ignored and invisible within the Chinese
education system, despite the vulnerability of young LGBT people. There is no
reference to sexuality in the regulations on the prescribed personal, health and sexual
education curriculum for Chinese students. Furthermore, attempts to register LGBT
student societies within China have largely been met with refusal by university
authorities. Young LGBT people lack basic support services, which also increases the

difficulties in providing accurate health information to the LGBT population.

Police, Security and the Criminal Law

6.  LGBT people continue to suffer from police harassment and arbitrary detention. The
police and public security services often use the sexual element of LGBT people’s
sexuality against them, for example arresting LGBT people for suspected prostitution
and using circumstantial items such as possession of condoms as prima facie evidence of
the alleged involvement in prostitution. There are continuing problems of LGBT
people facing extortion and blackmail from the police and security services, as well as

from broader society, at threat of revealing their sexuality.



7. There is no applicable male rape law within China and perpetrators of rape against
men face a maximum sentence of 15 days administrative detention. With an age of
consent of 14 years old it is of particular concern that 14-18 year old men are not

afforded adequate protection against sexual crime under the criminal law.

Family Law

8. LGBT couples are not recognized as constituting families. There is no applicable gay
marriage, civil or domestic partnership regime in China. LGBT people face a variety
of disadvantages in the context of family law from uncertainty in divorce and child
custody proceedings to strong restrictions on fertility services and gay parenting.
Adoption of Chinese children by foreign LGBT couples and individuals has already
been prohibited by the Chinese authorities. The spirit of this regulation raises
concerns that this explicit prohibition may be applicable or extendable to single

Chinese LGBT people who seck to adopt a child.

Labour

9. There is no applicable anti-discrimination provision for LGBT people at work under
Chinese Labour Law. The Labour Law specifically protects workers against
discrimination on the basis of a person’s ethnicity, gender or religion. However there
are no applicable provisions against discrimination on the basis of sexuality or gender
identity. This is particularly significant given anecdotal evidence that much of the
blackmail and extortion used against LGBT people is contingent upon threats to reveal

a person’s sexuality to their employer or colleagues.

Transgendered People

10.  Transgendered people face serious levels of police harassment in China. The
transgendered community also faces particular difficulties in obtaining employment.

The Chinese authorities are currently consulting on new rules on gender realignment



surgery. In certain aspects these rules fail to meet international standards on individual

autonomy and privacy.

Health and HIV/ AIDS

11.

LGBT people continue to have difficulty in accessing accurate information on
HIV/AIDS. Sufferers of HIV have difficulty accessing adequate medical and personal
support. HIV/AIDS has become associated with homosexuality in the public mind in
China. Discrimination continues in many contexts of Chinese life against HIV/AIDS
sufferers, despite the express prohibitions against discrimination in the Regulation on
Aids Prevention and Treatment 2006. There is a general prohibition against the

donation of blood by homosexual people of either sex in China.



Legislative Background

12.

13.

14.

Homosexuality and consensual homosexual sex has been legal in China since 1997
when the ‘Hooliganism Law’ (JiLIKIE - liumangzui) was revised and split into six
different criminal offences.  This is often described as the point at which
homosexuality was decriminalized in China. However certain legal scholars have
persuasively argued that the change in the law vis-a-vis homosexuality was not an
intended consequence of the reforms." The codification of the general hooliganism
offence into six specific crimes meant that certain offences which had previously been
charged under the hooliganism law were no longer contrary to any criminal statute.
Thus the decriminalization of homosexuality was not necessarily accompanied by a

shift in official thinking on LGBT issues.

Regardless of the legislative intent behind the 1997 reforms it seems that the generally
accepted official view in China is that consensual, private homosexual sex is not now
contrary to the criminal law. However not all aspects of homosexual activity are legal.
In particular, legal consensual same-sex sexual activity is confined to situations
involving less than three people. Taking part in group sex involving three or more
people constitutes a criminal offence under Chinese law’, a law of equal applicability to

homosexual and heterosexual group sex.

In 1992 the World Health Organisation removed homosexuality from the tenth

version of the International Classification of Diseases (ICD-10). However it was not
until 2001 that the Chinese Psychiatric Association (¥ i E} 2% 2) removed
homosexuality from its list of mental disorders, in the third version of the Chinese
Psychiatric Disorder and Classification Standards (EP B KG f [ 15 4 S 52 Wb it -
R,

' See in particular Guo Xiaofei’s writings on this: Zi% &, 1 EVAKLEF FIGRVER, R0 B ik

[2007]
g

NERICHEE, 8585 R A =HE—%.



15. Many argue that the Chinese government’s official position on LGBT issues, to the

extent that the government has a position at all, follows the so called ‘three nots’.
These are expressed as ‘not encouraging, not discouraging and not promoting’ (A2
£, AR, A$E1E) homosexuality. This is a cautious political position which the
Chinese government has also adopted on a wide range of other social issues which,

while controversial, do not challenge China’s political settlement.

16.  There are some small signs that attitudes towards homosexuality within official
Chinese circles may be changing. In particular the state-run English language
newspaper China Daily has run a number of positive articles on LGBT issues in 2009
including a supportive editorial on the cultural activities making up the inaugural
‘Shanghai Pride’ in June 2009°. Further indications of a shift in official position
include: a small but notable increase in LGBT references in the mainstream media;
some cooperation by the Ministry of Health with HIV/AIDS NGOs and certain
limited legal developments including the proposed revised regulations on gender

reassignment surgery.

17.  'This report distinguishes between the legal status and the position of LGBT. ‘Legal
status’ is used to refer to the formal legal and official provisions that regulate the lives
of LGBT people in China. ‘Legal position’ is used to refer to the practical situation of
LGBT people in the country, and encompasses areas where the law is silent through to

areas where applicable laws and regulations are not being applied.

18.  The report is divided into the following thematic sections for ease of reference: civil
society; education; police, security and the criminal law; family law; labour law;

transgender issues; health and HIV/AIDS.

? See for example the BBC’s analysis of China Daily coverage: http:/news.bbc.co.uk/2/hi/asia-
pacific/8092516.stm




Civil Society

19.

20.

In many countries LGBT legal reform has commenced with the decriminalization of
homosexuality and been followed by developments in broader civil society, including
the media and the arts, before further legislative reforms. As the various elements of
broader civil society start to become more familiar with LGBT people the existence of
this minority starts to enter popular culture through references to LGBT themes and
people and the inclusion of LGBT characters. As society becomes more aware of the
existence of the LGBT minority so tolerance of that minority tends to increase. These
developments in civil society create a context which tends to prefigure subsequent
legislative developments, extending legal recognition and protection of LGBT people

beyond mere decriminalization.

In China this pattern is unlikely to be repeated and developments in civil society are
unlikely to prefigure further changes in official policy. This is because the developing
understanding of LGBT issues in Chinese culture and broader civil society is severely
constrained by the Chinese state’s pervasive control of civil society and the traditional
media. There are a number of prohibitory regulations which specifically address the
diffusion of LGBT-related content in the media, and while these regulations remain in
force the ability of broader civil society to engage with LGBT themes will continue to
be severely restricted. In China it is the government that will need to lead on further

reform.

Broadcast Media

21.

Several radio, televisual and film broadcast regulations make direct reference to LGBT
content. The first such regulation is the Film Censorship Regulation promulgated in
1997 by the Radio, Television and Film Board (/1% L% R 4).* The regulation
states at article 10, “If the content [of the programme] includes individual scenes,

language or plotlines about the following types of content it should be corrected and

* The Regulation is accessible on the SARFT website at:
http://www.chinasarft.gov.cn/articles/1997/01/30/20070922145320110024.html



22.

23.

cut.” This is stated to apply to the items listed at article 10.1, at subsection (5): “any
portrayal in detail of pornography, rape, prostitution or homosexuality.” The Radio,
Television and Film Board was superseded by the State Administration of Radio, Film
and Television (B 2] # H 5% FL AL - SARFT) in 1998 but this regulation remains

in force.

In May 2004 SARFT issued an Official Notice on Ensuring that Broadcasting
Strengthens and Corrects the Moral Character of Adolescents () # 52 PN o A e i3t
A RSN RS il s 15 1) St 7 SR 4. Thhis notice was reissued in 2007 with
identical relevant provisions to those discussed below.’ At Article 15 of the Official
Notice the agency stated: “Any pornographic details, licentious scenes or lewd
language should be prevented from inclusion in broadcasts. Broadcasts/films/TV
shows should consider the behaviour of the adolescent audience, their ability to accept
different things, and their upbringing, the correct moral and healthy mental education
and development of adolescents, and should ensure the censorship of any programmes
that sell based on pornography and sex. This certainly includes a prohibition against
the promotion of any unhealthy content which is against normal morals. As for
unhealthy sexual content such as the promotion of sexual freedom, promiscuity and
sexual enjoyment together with language, scenes and plots about homosexuality, all of
the above should be cut. In particular language, scenes and plots connected to the

sexual behaviour and early [sexual] relationships of adolescents should be cut.”

In March 2008 in an Official Notice on the Restatement of Film Censorship Standards
(7 LR R 0 T E Y HL R AT ARV (A %) SARFT stated that “Any scenes in a
film containing the following content should be cut and corrected”. The relevant
content was defined as that containing: “pornography, sex and vulgarisms, showing

pornography, rape, prostitution, sex, sexual abnormalities, homosexuality,

5 The 2004 Notice is accessible at: http://www.china.com.cn/chinese/PI-¢/563676.htm
® The 2007 Notice is accessible at:
http://www.chinasarft.gov.cn/articles/2007/02/27/20070914165147430512.html

7

http://www.chinasarft.gov.cn/articles/2008/03/07/20080307155320180354.html
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24.

masturbation etc. as well as the showing of male and female genitalia; also lewd lyrics,

. . 8
words, background music and voices.”

Taken together these regulations constitute broad restrictions on the depiction of
LGBT-related content on Chinese radio and television programmes and in film. There
are three main issues concerning these regulations. Firstly, homosexuality is clearly
defined in terms of an ‘abnormality’. This continuing stigmatization of legal behaviour
acts as a disincentive for media outlets to include LGBT content. Secondly, there is a
general failure to distinguish between sexual and non-sexual homosexual content. In
the 1997 Regulation the prohibition is expressed to be against portrayal in detail. In
many situations the Chinese phrase ‘A& (juti)’ can be translated as ‘explicit’, however
it is arguable that the term is somewhat broader than this and may be literally
translated as ‘in detail’. This may mean that it is interpreted to cover non-explicit
detailed portrayal, and certainly this appears to be the general practical policy of
broadcasters. The lack of clarity in the regulations contributes to an atmosphere of
uncertainty where Chinese media outlets are unlikely to include any but the most
factual and cursory LGBT content. The effects of this can be seen in the LGBT
content that is broadcast in China, consisting primarily of news stories and negative
portrayals often focusing on HIV and AIDS. However there are occasional references
to homosexuality in entertainment broadcasts. For example, in the officially licensed
2008 film Feichang Wurao (JEWZIHL) a minor plotline involved a gay character
declaring his love for his best friend. However this depiction would seem to satisfy the
prohibition against portrayal on either reading of quti’. It was neither explicit nor
detailed in its portrayal, constituting a tangential minor storyline. Some within the
LGBT community have also argued that this character was only allowed in the final
version of the film because of the comic context and stereotypical nature of the
character’s depiction.” Thirdly, the freezing effect of these regulations is underscored
by the regulations’ direct statement of the connection between the censorship of

homosexual content and proper youth education and public morality. The 2004 and

ST HUR R DG L R A AR (KB AT, S =4k
? See differing opinions on the depiction of homosexuality in this film at:
http://blog.sina.com.cn/s/blog 473d53360100btaa.html

11



25.

2007 Regulations appears to be based on the premise that access to information about
homosexuality and the depiction of gay themes and content in the broadcast media
may cause detriment to young people. This neglects the scientific basis which led the
Chinese Psychiatric Association to remove homosexuality from the list of mental

disorders: that homosexuality is neither an illness nor a choice.

A coalition of interested parties wrote to SARFT in December 2008 to ask the Agency
to amend these regulations in order to remove the continuing censorship and
stigmatization of homosexuality in the broadcast media. To date the Agency has not

responded to these appeals.

Publications

26.

27.

Publications in China are required to be registered with the state and to hold a valid
licence. The relevant regulation is State Council Order 343 (14N [ A E [H 55 Bt

4 % 343 %5), which has been in force since February 2002. Pursuant to Article 10
of this Regulation, the State Council Publications Administrative Department exercises
various functions in authorizing publication organizations and institutions and
directing and coordinating publishing activity within China. The criteria for making an
application to run a publication is set out under Article 11 of the Regulation and
includes certain onerous conditions that many small-scale and community-operated
publications struggle to meet. Notably, there is a requirement for the publishing

organization or institution to have at least 300,000 RMB in registered capital (JEM} %%

2’_()10'

Even if an organization or institution meets the conditions for application this does
not guarantee that an application will be successful. Where the conditions for
application under Article 11 are met the Regulation does not set out the criteria by
which an application will be determined. In practice gay publications have not been

granted licences.

R I D

12



28.

29.

30.

Without a licence publications cannot be sold in China and to do so constitutes a
criminal offence under Article 55 of State Council Order 343". Nor can they raise
revenue through advertising. The current publication licensing system has the result
that the small number of LGBT publications operating in China are distributed for
free and often also function as educative sources of information on health and

HIV/AIDS information.

The publications that are produced tend to provide a variety of content from health
education, to features and lifestyle information. Most are made available online and
reach a large audience across China. The March 2009 edition of one such gay
publication had been downloaded over 220,000 times three months after first
publication. Anecdotal evidence suggests that the online versions of these publications
are succeeding in reaching vulnerable people outside of the main urban centres. This
is particularly important as the organizations working on LGBT support in China tend
to be centred on the larger cities. Gay publications have received phonecalls, emails
and letters from people in rural areas across China who have accessed important
information through these sources. Many LGBT people in rural areas in China
continue to fear that their sexuality is a form of disease. LGBT publications assist in
destigmatising homosexuality and providing accurate and scientific information to
people who do not have access to such information in their local communities or

through the national media.

The regulations against LGBT publications are still actively enforced by the Chinese
authorities. This year in July 2009 in Beijing police and officers from the Beijing

Cultural Law Enforcement Agency (46 SCAL T 94T UL L BL) raided the
Beijing LGBT cultural centre (b1 [A] & CATES)H0) and confiscated a number of

LGBT publications, including a lesbian magazine called Les+ produced by women for

Urpte N RJUE E 44, 553439, BT+ T4k
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the female community and pamphlets on domestic violence.”” The organisation has
been told that they are now under active investigation for distributing illegal
publications. At the date of publication it is still unclear whether these investigations
will lead to criminal charges against the producers of the magazine. However it is clear
that such police harassment of LGBT organisations acts as a strong and continuing
disincentive against organisation within the LGBT community and the provision of

important services.

Pornography

31.

32.

Pornography is defined in Regulation 862 issued by the General Administration of
Press and Publication of People’s Republic of China (B 5T & H i) in 2006 under
the title Regulation for defining pornography’ (8 [ Hi Wi & o8 T IAE R K A
15 H MY I E). While there are restrictions on both heterosexual pornography
(under section 2.1) and homosexual pornography (under section 2.0) it is notable that

the Regulation continues to define homosexuality as ‘abnormal’ sexual behaviour (14

AT,

Despite decriminalization there is a strong tendency to continue to view homosexuality
as an abnormality and to include homosexuality in the sections of regulations which
deal with criminal sexual activity such as rape (&4 - giangjian) and prostitution (SZi%
- maiyin)'*. ‘This contributes to an overall chilling effect whereby the Chinese media is
cautious of even including LGBT content which falls outside of the censorship

regulations given the continuing official stigmatization of homosexuality.

12 See report at:
http://www .xtra.ca/public/National/Chinese_lesbian_mag_raided_while_activists_in_Copenhagen-

7243.aspx
13 &/ —

WA WS
PRI, A, L T
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Internet

33.

34.

35.

LGBT websites operate in an uncertain environment in China. The relevant legal
instruments restrict the diffusion of pornographic LGBT content. In particular the
Regulation on Banning the Transmission of Pornography and Obscene Information
Online 2004 (FLIEMBGAE IFALFREER . (US54 RAE B HHRINTE) S issued by the
Internet Society of China ("PEHIKM H4) continues to define homosexuality in

terms of an abnormal sexuality.

However it is not only LGBT websites carrying pornographic content which
experience difficulties operating in China. In practice the situation for LGBT websites
is often more capricious than the formal stipulations against merely gay pornography
would indicate. A number of gay websites have experienced problems of service
disruption and coordinated hacking attacks. Some prominent LGBT websites have
been forced to move operations outside of the country at certain periods in order to
maintain continuity of service. The recent proposal to fit all computers in China with
censorship software called ‘Green Dam’ (%¢ (& [ M i J& 2k £F) at point of
manufacture has constituted a serious new challenge to the viability of the LGBT

presence online.

Green Dam is an initiative under the control of the Ministry of Industry and
Information Technology (T MVAIE EHEF) and was announced in the Notice on the
Establishment of the Green Dam System (& T T ML of (4 b 9 i i 4K 14 (1) e
). In tests on the software the LGBT community discovered that ‘gay (7] 7%-
tongxinglian)” had been listed as a keyword that would lead to a website being blocked.
This has presented a great challenge to LGBT websites which could face a serious
restriction on their ability to operate within China. The concerns about Green Dam
have been much broader than those of the gay community alone and the installation of

the system has been temporarily delayed, following pressure from the domestic and the

international community. However the Ministry of Industry and Information

15 hitp://www.isc.org.cn/ShowArticle.php?id=6486
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Technology has only announced a delay rather than a permanent suspension of the
project. As such it continues to represent a serious potential challenge to the freedom
of expression of the LGBT community online. If the decision is taken to continue to
require its installation on new computers it is likely that LGBT keywords and sites will
continue to be listed as key words and blocked on the basis that they constitute

‘unhealthy’ content.

Education

36.

37.

Education on LGBT issues in China is low at present and is affected by a combination

of official silence and some degree of cultural sensitivity within China.

The education system does not include LGBT topics as any part of the prescribed
curriculum at any level of educational institution. Although there has been some
expansion of the discussion of homosexuality within the general public there continues
to be a silence within the classroom on LGBT issues. Only in the most specialized
departments and research institutes within the Chinese higher education system is the
education system engaging with LGBT issues. This context has consequences in a
number of areas from the psychological well-being and social integration of LGBT

youth, to the ability to deliver effective sexual health education.

Personal, Health and Sexual Education

38.

The Ministry of Education (' A [EHERIEHH ) set out the applicable personal,

health and sexual education (PHSE) curriculum up to high school level in its

Education Direction Regulation on Health Education for Elementary and High
Schools (F/NEAE R E F5 T AN EL) published in 2008". The regulation defines the
content of PHSE for different educative levels (/K°F* - shuiping). The only direct

reference to sex education is set out in the list of content for level 5 students. Even

16



39.

40.

41.

this reference is confined to a requirement that students are educated on the physical

and psychological risks of pre-marital sex.

The lack of reference to LGBT people and to homosexuality in the Ministry of
Education’s regulations creates an official silence which means that the Chinese high
school students do not receive information about LGBT issues. This presents
problems in helping LGBT youth to understand their sexuality. Furthermore it allows
the perpetuation of dangerous myths such as the widely held view that HIV is a gay

problem.

There is no applicable Ministry of Education regulation on such PHSE content in
Chinese universities. ~ As such the great majority of students receive little
comprehensive PHSE throughout their education and do not receive any information

on sexuality, and safe-sex for LGBT youth.

Certain NGOs have worked together with the Chinese Red Cross (1 [E 41 54%)",
to provide some special lectures on sexuality and safe sex in a few Chinese universities.
These special lectures tend to be very popular with university students. In the course
of some of these lectures homosexuality has been discussed as a part of the broader
topics of sexuality and sex education. These discussions have reportedly been very

well-received by participating university students.

University groups

42,

43,

There are a large number of societies and networks of LGBT students across China,
however at present only one student society has achieved even quasi-official status — at

Zhongshan University in Guangzhou'®,

There is normally a central body in Chinese universities which organises and conducts

the registration of student societies. LGBT student groups that have tried to register

'7 Every university will have a branch of the Red Cross organizing health activities and education.
S il k2E AT A (Zhongshan University Rainbow Society)

17



44,

45,

(fﬁfﬁ - dengji) have been rejected. For example in 2004 Beijing’s prestigious Peking

University (1651 K %%) refused to accept the registration of an LGBT student society.

The ability to be officially registered as a student society has several consequences.
Firstly registered societies have access to university facilities. This is important in
facilitating a society’s activities, allowing societies to book classrooms and other
university facilities in which to conduct their activities. Secondly, the society is listed as
a recognized student organization in the university’s central directory, and can
participate in events such as freshers’ and student fairs. These provide safe and
accessible ways for new LGBT students to meet and participate in activities with other
students. Thirdly, the registered status of societies allows for targeted health and social
support to be targeted towards the LGBT student community. Fourthly, the existence
of an LGBT society raises awareness of LGBT issues among the general student

population and promotes a tolerant and inclusive campus environment.

There is no legal prohibition against the registration of an LGBT student society in
China. However with the partial exception of Zhongshan University, attempts to
register LGBT student societies have always been refused. This is a form of extra-legal

action.

Police, Security and the Criminal Law

Police Detention and Investigations of L GBT people

406.

47.

Since the decriminalization of homosexuality LGBT people have enjoyed a certain
freedom to conduct a personal life. However the continuing official silence on
homosexuality has lead to a number of serious problems for the physical safety and

personal security of LGBT people.

Although the situation varies from region to region there are many continuing reports

of police harassment of LGBT people across China. In particular there are a

18



48.

significant number of incidents where police have detained LGBT people. These
incidents tend to involve LGBT people meeting together in private or public spaces,
from gay bars to public parks. As many LGBT people live with their families and are
not open about their sexuality it is very common for LGBT people to meet in public.
However there are also cases where individual LGBT people have been detained at
times when they have been alone and have not been participating in activities with

other LGBT people.

In 2009 reported incidents of police harassment and extra-legal action include
detentions of LGBT people in Guangzhou and Beijing, following targeted action by
police. In Guangzhou in two separate incidents on 30 March and 3 April 2009
between 50 to 60 LGBT people were detained in Guangzhou’s Renmin Park and taken
for questioning by police.” Renmin Park (A [ [d) had become a popular meeting
place for the local LGBT population. The local police and public security bureau™
stated that the two raids were conducted for public order reasons. It is a particular
characteristic of police action that the sexual content of LGBT people’s lives is used as
an ostensible reason for their harassment. In the Guangzhou incident police detained
LGBT people on suspicion of being sex workers. There was no attempt to determine
which of the people detained were engaged in prostitution and which were not.
Volunteers from the HIV/AIDS NGO the Chi Heng Foundation (FY4T 34 4%)"
were undertaking outreach work with LGBT people in the park at the time and were
also detained in the raids. According to the Foundation its volunteers were told that
by police that it was too difficult to determine which of the LGBT people in the park
were prostitutes and which were people merely meeting other people and as a result
the police decided to detain all of the people in the part of the park associated with the
LGBT community. This failure to differentiate between legal and illegal homosexual
activity creates a situation where lawful association between consenting adults is d facto

penalised.

19 See articles on the raid online at: http://bbs.koubei.com/thread_202_8647_1.html and

http://news.dayoo.com/guangzhou/200905/16/53872 6056000.htm

2% The raids were carried out by officers from Guangzhou City Yuexiu District PSB (J7 N 17855 23 %4> J7)
and Guangwei Street Police Station (/[ BJR HFT).

2! http://www.chihengfoundation.com/index_en.html
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49,

50.

51.

52.

In June-July 2009 police in Beijing detained a number of transgender people for up to
48 hours in targeted police action against the community. Although the reason for
these recent detentions was expressed in terms of public order police action often

targets transgender people as likely sex workers.

Shanghai Pride took place in 2009 and was widely reported in the English language
media, though not in the Chinese language media. Although the series of events which
constituted the festival were not advertised in Chinese the Shanghai Industry &
Commercial Administration Bureau intervened to stop a number of events from taking
place. Most of these were stopped on technical reasons such as not having a licence to

show a film.*

In 2008 in the lead-up to the Olympics more than 40 people thought to be LGBT
were detained in Beijing’s Dongdan Park (AR H./4 [d), including 6 women.” Although
they were ostensibly detained on the basis that there had been incidents of violence
and even death in the park once the LGBT people were taken to the park security
office the detainees were not asked any questions about these alleged recent incidents
of violence. One of the detainees was a volunteer for the HIV/AIDs NGO Aizhixing
(B2 HAT). Tt was reported that the police asked the detainees why young people like
them were coming to the park for prostitution. The police then went on to say that it
was very serious to do so in the run up to the Olympic games. Following this incident,
which came after previous detentions of the NGO’s volunteers in 2007, Aizhixing
wrote to Dongdan police to explain the HIV/AIDS prevention outreach work that its

volunteers were undertaking in the park. However this letter never received a response.

In Dalian a series of incidents between 2001 and 2004 brought the police into conflict

with LGBT people.24 In 2001 authorities raided the premises of an LGBT website

** See reports at: http://news.bbc.co.uk/2/hi/asia-pacific/8093695.stm and
http://shanghaiist.com/2009/06/1 1/authorities_intervenes_with_shangha.php

2 See Dongdan Park Incidents Report at Appendix.
24 See: http://gsrat.net/news/newsclipDetail.php?pageNum_RecClipData=8&&ncdata_id=152 and
http://www.aibai.cn/info/open.php?id=10951
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53.

called Dalian Tongzhi Wang (K% [F]& ¥). The police stated that raid was conducted
on account of the website publishing international LGBT content including ‘LGBT
images and cartoons’. As a result of this investigation and raid technicians for the
website were sentenced to reeducation through labour (95 8)#(F+ - laodong jiaoyang)
for disseminating illegal foreign material. In 2002 Dalian Tongzhi Wang (DTW)
announced on its website that it would hold a national gay meeting in Dalian. The
notice attracted significant interest and a large number of participants came to Dalian
for the meeting. The police responded by raiding the organization and told the
participants to disperse on the basis that the meeting was illegal. In 2003 a journalist
called Zheng Nuo (Ki#) with the local Xinhua news bureau pretended to be gay and
accessed a chatroom on the DTW website. As a result of this Zheng published two
articles on 25 and 26 August 2003 on alleged gay prostitution arranged by people in the
DTW chatroom. Further undercover journalistic activities against DTW were
undertaken by the Xinshang Newspaper (B ) in November 2004, resulting in

further investigations by Dalian police.

These incidents demonstrate the serious barriers that LGBT people face in trying to
meet each other, organise activities and support services for the community. It is
indicative of the general effect of the continuing official silence on homosexuality since
decriminalization in 1997. Furthermore the incidents dealt with above are only a
selection of the few incidents that are ever reported. The majority of incidents against

LGBT people continue to go unreported.

Police Blackmail and Extortion

54.

Anecdotal evidence suggests that there are many incidents where LGBT people, once
detained by the police, face harassment, blackmail and extortion. These incidents are
almost never reported and it is very difficult to obtain written corroboration. However
it seems that when these incidents occur the LGBT people concerned are forced to
pay money to the police on threat of the police continuing to detain them or revealing

their sexuality to their employer, family or local community.
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55.

The law forbids the police to engage in this behaviour. The Police Law (FF 4 A [&3k
FE 22 1LY states at Article 22 (5) that the police may not restrict someone’s
freedom illegally (AEVERILF . BRI AN S H H)™ nor, at Article 22 (6), engage in
blackmail ({VE#)Z — qiaozha lesuo) or corruption.” However given the large
degree of local autonomy that local security forces enjoy it is unlikely that an affected

person would seek to go above the local security services to complain of blackmail or

extortion to the central authorities.

Domestic 1Violence

56.

57.

58.

Under the generally accepted interpretation of the Chinese criminal law’s provisions on
rape a man cannot ‘rape’ his wife. It may still be open to a wife to cite rape as a reason
for divorce, and this may carry some weight, but generally inter-marital forced sex will

not be seen as a criminal offence.

Under the Chinese criminal law rape is defined as a crime committed against a woman.

There is no applicable rape law concerning male victims. Article 237 of the Criminal
Law (JI]¥%) provides a lesser offence of sexual assault (#H|IMFHS - giangzhi weixie).”’

. . . . 28
However this offence is also confined to female victims.

If a man is the victim of rape or sexual assault then there are no applicable provisions

within the criminal law. Instead the offence comes under the administrative law.

Atrticle 44 of the Security, Administration and Punishment Law ({14 A [EHEARIE VG

DT WA

PH T BTG

" This offence is best translated as sexual assault as it encompasses the notions of an obscene act which is
done with force or violence. The phraseology used in Article 237 is “LA& 77, Wi sk Joh Jr vk ombR
B L R 2.

*% This is stated explicitly in Article 237: “i 4.
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59.

GAFBLAL T1E) states that the maximum applicable punishment for a sexual assault or

obscene act against another [and thus against a man] is for the offender to be detained

in custody for a maximum of 15 days.”

As the age of consent in China is 14 years old this lacuna in the law leaves male

children as well as adults without adequate legal protection. In a reported case from
2004 a 16 year old male waiter by the name of Ma Ke (4 58) was raped by his boss in

Dalian while he was sleeping. The rape caused internal injuries to Ma and was
reported to the police. At first instance the court held that sexual invasion between
people of the same sex does not constitute a criminal offence under Chinese law.

Therefore the perpetrator was only detained for the maximum 15 days custody. Ma
appealed to the Zhongshan District People’s Court (KAIE T H LI XA 72 FE) in
Dalian, where the appeal was heard in private. Ma appealed on the basis of a spiritual
harm (k#4525 — jingshen sunshi). While not dissenting from the judgment at first

instance the appeal court awarded Ma compensation of 50,000 RMB.

Blackniail

60.

61.

Although there is no specific reference to blackmail scenarios involving homosexuality
in the law, there is a generally applicable law against blackmail at article 274 of the
criminal law”. This means that, at least in theory, LGBT people should be able to
appeal to the police for protection if another person attempts to blackmail them at

threat of revealing their sexuality.

As set out in Article 274 blackmail is a crime which is punishable by up to ten years
imprisonment (¥]4% - juyi) or administrative detention (1l -guanzhi). Furthermore
there are stipulations that the police have a duty to maintain the confidentiality of the

victim on the latter’s request in cases of blackmail.

2 B0t A
O, —EAT A&
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62.

In a case in 2006 a gay man was able to obtain assistance from the police against three
men who were blackmailing him. The victim, Liu Bing (X|£%) had met the three
perpetrators of the blackmail Zhou Ming (il ), Chen Wei (%:4%) and Wang Qing
(FJK) in 2005. The four had dated and had participated in sexual activity. At some
further point the other three began to blackmail Liu Bing, threatening to reveal his
sexuality to his employer. In total they extorted more than 25,000RMB from Liu, who
finally reported the blackmail to the police. The police arrested the three men and they
were all subsequently sentenced to custodial sentences of between 1 — 3 years for the
crime. This incident suggests that in disputes between private citizens it is sometimes
possible for LGBT people to successfully seek the protection of law enforcement

authorities and the courts.

Family Law

63.

64.

For the purposes of this report I define family law broadly. This includes marriage law,
both in its application to LGBT people and their partners in heterosexual marriages
and in terms of the partnerships of LGBT people. The latter includes issues on
cohabitation, property rights and ‘next-of-kin’ status in medical situations. It also

includes issues of child custody, adoption and fertility rights.

In understanding family law it is important to recognise the centrality of the cultural

significance of marriage and child-bearing in Chinese society. Children experience
strong marriage pressure (UK JJ — hunyin yali) and pressure to have a child (‘&
Jk 73 — shengyu yali) from their parents. This stems from the cultural significance

attributed to having younger people to care for older people in their old age and to
continue the family line. This pressure is reinforced by familial and community
nexuses. In many cases LGBT people enter into marriages of convenience not only to
relieve the pressure exerted on them by their parents but also to relieve the pressure

placed on them and their parents by the extended family and community. The
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pressure is heightened by the context of the one-child policy, as the responsibility for

the continuation of the family line rests on only one child.

Cobabitation, Partnership

65.

60.

67.

There are no formal legal protections for cohabiting same sex partners in China. Nor
is there any system of registering domestic or civil partnerships. In many respects
same sex couples do not enjoy the same legal protections as heterosexual married
counterparts. Firstly, there is no automatic right of inheritance. Secondly, the partners
will not be defined as each other’s next-of-kin (¥T3% - jingin). Thirdly, a partner
cannot obtain a hukou based on their partner’s place of residence in the way that a

heterosexual married couple may.

However in certain respects same sex couples may use normal contracts under the civil
law to order their affairs to provide equivalent arrangements to those afforded by
marriage in China. Under Article 31 of the Inheritance Law (4k7K7%)" a person is free
to define another as the person who provides for them and is responsible for their
affairs in life and death (F£55 - fuyang). This designated person will be the beneficiary
under the will of the designator unless contrary arrangement is made. In the case of
the family home same sex couples may also use contractual instruments to protect
their respective ownership by signing a division of property contract setting out the
details of the shared ownership of the property. Furthermore when purchasing a new
property both partners may sign the purchase contract to provide proof of mutual

ownership.

If a relationship ends then where a same sex couple has a contract on their shared
possessions the law will require that their possessions should be divided according to
the contract. If the couple has no contract then their possessions should be divided in

line with their contributory shares.

TR, =%
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Marriage and Divorce

Gay marriage

68.

69.

There is already a live debate on the issue of gay marriage in China. Professor Li
Yinhe (ZE4R7VT) of the Institute of Sociology at the Chinese Academy of Social
Sciences and also a member of the national committee of the Chinese People's Political
Consultative Conference (CPPCC — T [H A [& BUA Pl 7 23 1) has submitted
proposals to the CPPCC to legalise gay marriage in 2003, 2005 and 2006. None of
these proposals have succeeded in gathering enough support to date, however it is
notable that these proposals have reached the level of the Chinese political

establishment.

Furthermore there have been actions by LGBT groups to raise awareness of the issue
of gay marriage and gay partnership. For example, on Valentine’s Day 2009 in Beijing
two LGBT couples took photographs together in wedding dress while supporters
distributed roses with information about LGBT issues to passers-by. The event was
well publicized in the unofficial online Chinese media and provoked much debate

online.*

Heterosexnal marriage and divorce involving LGBT people

70.

For most LGBT people their interaction with marriage will come in the context of
heterosexual marriage. Many Chinese LGBT people enter into heterosexual marriages,

principally because they only realise their sexuality after marriage or because they enter
into the marriage as a marriage of convenience (JEZUUSWH xingshi hunyin) with the

purpose of alleviating family and societal pressure to marry.

32 See Die Welt’s reporting on this at: http://www.welt.de/english-news/article3205574/Chinese-gay-and-
lesbian-activists-take-to-the-streets.html
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71.  All valid heterosexual marriages in China are now regulated by the Marriage Law 1980,
as amended by the Marriage Law 2001%. The law also provides the applicable
provisions on divorce (4 - lihun). Pursuant to Article 31 divorces may be effected
by the consent of both parties. In contested cases an application for divorce will go to
mediation. Only if the mediation fails will the court then give judgment on the divorce
petition. The grounds for granting a divorce are set out at Article 32 of the Marriage
Law. The overriding criteria is that mutual affection no longer exists (B IR fifi LA 3).
Of specific relevance, divorce will be granted where (a) a party is a bigamist or a person
who has a spouse but co-habits with another person [of the opposite sex| or (d) both
parties have lived separately due to lack of mutual affection for up to two years or the
catchall (e) other circumstances have led to the non-existence of mutual affection as
husband and wife. Article 46 then sets out the situations when the divorce is held to
have been concluded on the basis of a fault (4 - guocuo). In these cases the
innocent party may obtain compensation. These are set out in Article 46 as follows: (a)
bigamy; (b) cohabitation between a person who has a spouse but co-habits with a third
person [of the opposite sex| (c) familial violence (d) maltreating or deserting a family

member.

72.  In the Supreme People’s Court’s (i a1 A [GV2: i) explanation of the Martiage Law
Crp A N RCHEFI US40 ) at Article 2 the court states: “The situation of living

together with another when already married regulated by the Marriage Law in Articles
3, 32 and 46 means one who is married living together with another person of the

opposite sex continuously and stably, without calling themselves husband and wife.””
Thus although the Marriage Law itself does not limit the grounds for divorce and the
fault of cohabitation with a third party to opposite sex cohabitation this is the correct

interpretation of the law following the Supreme Court’s explanation and is reflected in

the interpretation at paragraph 71 above.

3 Collectively referred to as the: F1 1 A F& L [F A5 4H7:.
P N RIARE S T-IE R AR A ORI B A A T RS, B 4k
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73.

74.

Extra-marital relations with someone of the same sex is not therefore a ground for the
granting of a divorce. This represents a potential difficulty for either an LGBT person
or their heterosexual partner seeking divorce. However in practice it is a more
pronounced legal problem in the former situation. Many heterosexual partners of
LGBT people resist a divorce sought by their husband or wife on account of the
latter’s sexuality. A variety of factors may play into this trend from societal pressure
not to lose face, to different conceptions of marriage whereby extra-marital
homosexual relations may not be interpreted by the heterosexual partner as a threat to
their marriage. In any event anecdotal evidence suggests that the issue of divorce
occurs more in these situations on account of the LGBT partner seeking to exit the
marriage. Although sexuality itself is not a ground for a court to grant divorce in
contested cases the Marriage Law procedures on divorce do provide other indirect
ways of achieving the same end result of a grant of divorce. The LGBT partner
seeking to exit the marriage would need to demonstrate the non-existence of mutual
affection as husband and wife. Legally this presents issues of an arbitrary system
whereby different judges may conclude that different sets of factors do or do not

demonstrate the non-existence of mutual affection.

Where a divorce application is refused by the court the application may normally be

renewed again after 6 months. In practice renewed applications are normally granted.

Child Custody

75.

The law does not mention sexuality in the brief provisions of the marriage law which
deal with child custody, however the wide discretion given to the court means that it
remains a matter of concern, supported by some anecdotal evidence, that LGBT
parents may lose custody of their children on account of their sexuality. Article 36 of
the Marriage Law states as follows: “Both father and mother shall, after divorce, have
the right and the obligation of bringing up their children. It is the principle that the
children during lactation shall be brought up by their mother after the divorce of the
parents. If any dispute arises concerning which party shall bring up the children

beyond lactation, such dispute shall be settled by the people’s court according to the
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specific conditions of both parties and in light of protecting the rights and interests of
the children.”” The overriding factor is therefore that of the best interests of the child.
However as there are no set criteria by which judges are to evaluate what constitutes
the best interests of the child this means that the decision will be dictated by the
judge’s personal assessment. In the context of the continuing official silence on
homosexuality and the legal restrictions in other areas of the law it must be at least a
concern that one party’s sexuality could be deemed to make it less in the interests of

the child to stay with the LGBT parent.

Adoption

76.

As there is no applicable partnership or marriage law in China LGBT people can only
adopt as single people. For Chinese nationals this does not prevent them adopting,
subject to certain conditions. However the responsible authority in China, the Chinese
Centre for Adoption Affairs (1 [E I FEH1.Lr - CCAA), has specifically forbidden the
adoption of Chinese children by overseas homosexual people or families. The Agency
has now restricted overseas adoption to married heterosexual couples. In a statement

of 10 October 2005 the Agency set out its position on homosexual adoption:

“The CCAA shall not identify prospective adoptive referrals for homosexuals.
Legally, the Marriage Law of the People’s Republic of China recognizes only
families formed by marriage of opposite sex and does not recognize the
legality of homosexual families, and the homosexual families are, therefore,
not protected by laws. From the Chinese medical point of view, the China
Mental Disorder Classification and Diagnosis Standard classifies
homosexuality as sexual obstruction, belonging to psychiatric disease of the
kind of sexual psychological barrier. In terms of the Chinese traditional ethics
and customs and habits, homosexuality is an act violating public morality and

therefore not recognized by the society. In accordance with the principle that

PUSIE, =T %
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adoption shall not violate social ethics as set forth in the Adoption Law,

foreign homosexuals are not allowed to adopt children in China.””

77. This policy does not seem to be incorporated into the provisions on domestic
adoption. For domestic adoption the requirements to be eligible to adopt are that the
person should not already have a child, should not suffer from a disqualifying medical
condition, should have the means to raise and educate the child and should be at least
thirty years old. Furthermore there is a stipulation that when a single man adopts a
female child there should be a difference in age between adoptive father and daughter

of at least 40 years.

78. However even though there is no specific stipulation against LGBT adoption in
domestic law, given the spirit of the CCAA’s statement of October 2005 it seems likely
that single LGBT people are not openly adopting as LGBT people. Furthermore the
spirit of the statement would suggest that single domestic LGBT people would also be
refused adoption if the authorities are aware of their sexuality. This is corroborated by
instances where post- operative transsexual people who have had their gender identity
officially changed and notarized have attempted to adopt and, despite meeting the
general criteria, have been refused as a prospective adoptive parent. Technically there
is no restriction on transgender people becoming adoptive parents under the adoption

law.

79.  Even in instances where single Chinese LGBT nationals may become adoptive parents
this is a sole adoption. Thus, if the adoptive parent has a partner in a homosexual
relationship that partner cannot obtain any rights as a co-parent of the child. This
creates a lacuna whereby a child adopted by an LGBT person in a homosexual
relationship would be considered to be orphaned on the death of the adoptive parent,
regardless of whether the adoptive parent’s partner has shared equally in the raising of

the adoptive child.

% Statement from CCAA website at: http://www.china-
ccaa.org/site/infocontent/SWSY_2005101202091715_en.htm
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Fertility

80. Laws on human fertility in China regulate the provision of fertility services by third
parties. The Ministry of Health (142 A PSRN E A=) has banned any medical

agency [private or public] from conducting artificial insemination. Contravention of
this constitutes a criminal offence and any agencies conducting artificial insemination
can be charged with providing illegal medical services. Under Article 22 of the
Supplementary Regulation on Human Reproductive Techniques” the purchase or sale
of human eggs or sperm is forbidden. Contravention of this may constitute a criminal

offence.

81. Artificial Insemination is defined by the Regulation on Human Fertility to include
using sperm donation, surrogacy and any other technique. According to the Regulation
on Human Fertility artificial insemination should only be conducted by registered
medical institutions for a medical purpose. The medical purpose stipulation means
that a fertile woman could not undergo artificial insemination. In further regulations
the Ministry of Health has prohibited the administration of artificial insemination for
single women. In the case of a woman with a female partner she will deemed to be
single for the purposes of the law. Therefore artificial insemination is not available to

homosexual women in China.

Labour

82. Labour law is a critical context for the LGBT population as, along with the family, it is
the context where LGBT people most fear being open about their sexuality. This can
be seen in the way blackmail and extortion against LGBT people is often carried out at

the threat of revealing their sexuality to their employer and/or colleagues.

N A FHBARE N, BT T4k
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83.

84.

Chinese Labour Law states that all workers enjoy the same rights to choose and
conduct an occupation. However there is no specific provision against workplace
discrimination on the basis of sexual orientation. Article 12 of the Chinese Labour
Law (75 3)¥%) only states that a worker should not be discriminated against because of

his or her ethnicity, gender or religion.

If an employer discriminates against an employee on the basis of their sexuality the
employee’s protections will therefore be limited to the contractual definition of the

rights and obligations of the respective parties.

Transgender Issues

85.

86.

87.

The transgendered community in China faces similar problems to the LGB population.
In many instances the level of police harassment against transgendered people is
considerably more serious and sustained. However the government has recently
published a consultation on proposed new regulations on gender reassignment
surgery.” The broad effect of these regulations supports transgendered people’s right
to seek and undergo gender reassighment surgery. However there are specific
provisions which do not seem to comply with international standards of personal

autonomy and the right to a private life.

Under Article 3.1 (1) there is a requirement that the patient is not currently under
criminal investigation and under Article 3.1 (5) there is a requirement that the patient
provide proof that he/she has informed his/her direct relatives of the prospective
gender reassignment surgery. There is also a requirement under Article 3.2(2) that the
patient lives and works in the gender he or she seeks reassignment to and under Article

3.2(4) that the patient not be in a marriage.

These stipulations present particular difficulties for transgendered people in China

seeking to undergo gender reassignment surgery. For many transgendered people

% See draft regulation at appendix.
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social hostility means that they find it difficult to obtain employment. The
requirement that they not only live but also work in the gender into which they seek
reassignment is a difficult requirement given the lack of protections against workplace
discrimination on the basis of sexuality or gender identity. As many transgendered
people struggle to find employment anecdotal evidence suggests that a sizeable
percentage of the transgendered community work in the sex trade. Many are detained
and charged by the police for prostitution and the stipulation against a patient being
under criminal investigation means that for these members of the community they will
not be able to undergo surgery. In the context of transgendered people’s relationship
with their families many are disowned by their immediate relatives. While other
jurisdictions also require married people who are undertaking gender reassignment
surgery to divorce prior to the reassignment in many jurisdictions the person will then
be able to enter into a civil or domestic partnership. In China the divorce requirement
entails the loss of all the rights and responsibilities under a marriage with no alternative
structure to replace that marriage. For this reason there are transsexual people who
wish to undergo gender reassignment surgery but to retain their legal birth gender. At

present the relevant Chinese regulations do not permit this.

88. The World Professional Association for Transgender Health™ in its Standards of
Care” sets out best practice on the treatment of transsexual people. Rather than a
requirement that the patient provide proof that he/she has informed his/her direct
relatives of the prospective gender reassignment surgery the Standards of Care refers
to “adequate social, economic and psychologic supports.” Instead of a requirement
that the patient has been working and living in their prospective gender there is a
requirement for “real-life experience” of living in the gender into which the patient
seeks realignment. This provides some latitude for people who may have difficulties
living in their preferred gender identity in certain contexts such as work. These are
important differences which under the Chinese draft regulations may continue to

prevent transgendered people from accessing gender realighment surgery.

% http://www.wpath.org
40 hitp://wpath.org/Documents2/socv6.pdf
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Health and HIV/AIDS

HIV and AIDS

89. Although there is no major discrimination on the face of the law between HIV positive
heterosexual and LGBT people in China, HIV and AIDS have become associated in
the public mind with homosexuality. As such many Chinese people see the infection
as a ‘gay problem’. Not only does this have the effect of hindering HIV and AIDs
education for the heterosexual Chinese population but it also stigmatizes LGBT

people within the country.

90. In 2006 the State Council issued the Regulation on AIDS Prevention and Treatment*'.
This Regulation provides broadly framed protections against discrimination in areas
such as education, employment and medical treatment. However in practice there are
still many instances where discrimination continues, for example with medical staff

finding other ostensible reasons not to treat an HIV positive patient.

91. Furthermore any HIV or AIDS sufferer in China may be subject to a number of
indirect restrictions.” For example for many jobs in the Chinese civil service
candidates are required to pass a medical examination. A person who has HIV or
AIDS will often be deemed by the medical institution carrying out the tests to have
failed the medical examination on account of his or her HIV positive status. As such
they will be unable to take up a position working for the government on account of

failing the medical examination in what amounts to a form of indirect discrimination.

BRI B I £ ] 2006 - [E45 K455 457 5. See in particular: 55 =%, Hh=1+%.

2 See the UNDP China and WHO Report, Enabling voluntary counselling and testing for men who have
sex with men — 2008 at:
http://www.undp.org.cn/modules.php?op=modload&name=News&file=article&catid=18&topic=7&sid=43
79&mode=thread&order=0&thold=0
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Blood Donation

92.

In the list under Article 52 (6.18) of the Blood Bank Administration Regulation issued
by the Ministry of Health in 1998* homosexual people ([FITEZ - tongxinglian) are
prohibited from giving blood. This rule is on account of a stated higher risk of
HIV/AIDS. This Regulation is still in force and has proved controversial. In 2009
some sections of the lesbian community in China have organised a petition against the
ban on the basis that WSW (women who have sex with women) are a low-risk group
for HIV/AIDS and that the regulation is disctiminatory in its application to the whole

LGBT community.*

Summa

93.

A summary of this report is provided at the front of this document at pages 3 — 6.

Tom Mountford

Beijing
August 2009

B AL 1998, 85 T4, BTG B
* See the following article of 28 July 2009 in the China Daily: http:/www.chinadaily.com.cn/china/2009-
07/28/content_8479184.htm
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Appendix

Legislative Background

Criminal Law — Articles 26 and 301

R A N\ IR RI:(2009 41 2 A 28 H &5 s 1 o))

[ RAi S e N IIERITE £ 1 45 83 5
[ %A HiY 1997-03-14
[E20H#IT 1997-10-01

BTG HSL BB IRTE IA T T IE E ( AR ok S A
., R,

A BB S ML T AL A s AL 4, SRS

FALL, TP T T, e BT & AT AL 5T

T4 AR LU RS, R S TS S e A1, SR AT
b5

BEHF % BAREHTEILESIN, XE S T E 2RSS, AR T
JAES S B i
SIBER BT NS IR AR ELIT BN, KRR AE AL T .
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Film Censorship Regulation 1997
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Official notices on ensuring that broadcasting strengthens and corrects the moral
character of adolescents — 2004 and 2007 — Article 15
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Shanghai Pride Article 1
(http://news.bbe.co.uk/2/hi/asia-pacific/8093695.stm )

EEE NEWS

China bans parts of gay festival

By Chris Hogg
BBC News, Beijjing

The organisers of China's first Gay Pride Festival have been told to cancel two of their
sessions.

The news came on the very day a state-run newspaper described the Shanghai festival as of
"profound significance".

Officials have warned the owners of two venues planning to hold a play and a film screening
they would face "severe consequences” if they went ahead.

Homosexuality was illegal in China until 1997, and officials described it as a mental illness
until 2001.

Since then the government's attitude might best be characterised as "don't condemn, but
don't promote".

So a front-page article that discussed how many gay people there might be here, and an
editorial in the state-run China Daily that highlighted the tolerance of a city like Shanghai

seemed to represent a shift towards a more tolerant attitude.

A few hours later, however, officials in Shanghai were visiting businesses that planned to
hold events as part of Pride Week and ordering them to cancel.

Nervous?

The festival's organisers are confused and frustrated. They do not know what is going on,
and calls to the officials involved have gone unanswered.

It could be that this is more the result of the authorities' nervousness about public events
they do not control than about the official attitude to homosexuality.

But it shows how, in this country, any effort to advance the rights of a group in society is
viewed with suspicion and sometimes alarm.

The festival's organisers face an anxious wait to see if their remaining events will be allowed
to go ahead.
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Story from BBC NEWS:
http://news.bbc.co.uk/go/pt/fr/-/2/hi/asia-pacific/8093695.stm

Published: 2009/06/10 14:51:53 GMT © BBC MMIX

Shanghai Pride Article 2

(http:/ /shanghaiist.com/2009/06/11/authorities intervenes with shangha.php)

Authorities intervene with Shanghai Pride

Up until yesterday, it'd been smooth sailing for Shanghai's first Pride week. But as of
Wednesday afternoon, the festival, a celebration of gay pride and social tolerance, ran into
some problems with the authorities. Officials from a Shanghai commercial bureau visited
and warned the owners of two venues that they would face "severe consequences” if they
failed to cancel the events that were to be held there.

At 4pm on Wednesday, officials visited Kathleen's 5, which had plans for two film
screenings, and ordered them to cancel the events because they lacked the proper film
screening license. The films they'd intended to show were "s/he," about a young gitl's sexual
identity crisis, and "Destination Shanghai," about the city's sex trade.

Jeffrey Tang, the event manager of Kathleen's 5, was there when the officials from Shanghai
Industry & Commercial Administration Bureau arrived yesterday. "They told us the reason
for the cancellation is that we don't have any entertainment licence, which is true, but we
have never had any problems with cancellations before. Although, we have never screened
any movies before, we've had corporate and business events, and also DJ's playing," said
Tang. When asked if this was related to the Chinese authorities' sensitivity regarding LGBT
issues, Tang replied, "Of course it's somehow related. China has too many laws, and people
often go around them. The police often choose not to use the law, but if there's something
they don't like, they choose to use it."

Similarly, authorities visited Barefoot Studios, which was supposed to host the "The Laramie
Project," a play about gay hate crimes in small town America—and told warned them not to
hold the event. Furthermore, one of today's Pride events, the Open Bar at Shanghai Studio,
was also canceled, though organizers say this was the venue's own decision.

Despite these cancellations and setbacks and the associated jitters, much of the show will go
on. The organizers are busy finding new venues for some of the cancelled events. Co-
organizer Hannah Miller tells us that The Laramie Project will find a new venue and run next
Friday instead. Of all these setbacks and minor brushes with the authorities, Miller said "of
course we're disappointed, but it's true we didn't have a license. But the overall feeling is still
positive and we're still feeling optimistic. We'll wait and see how the rest of the week goes."
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Shanghaiist tried to get in contact with both commercial bureaus who cancelled the events to
hear their side of the story, but apparently "no one who knows anything about this is here
today."

You can also read other links to this story from the BBC and the Shanghai Daily.
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Supreme People’s Court’s explanation of the Marriage Law
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Chinese Centre for Adoption Aftairs Statement on (International) Adoption by
homosexual people

Can homosexuals adopt children from China?
Date of Post: October 12, 2005 Source: CCAA

The CCAA shall not identify prospective adoptive referrals for homosexuals. Legally, the
Marriage Law of the People’s Republic of China recognizes only families formed by marriage
of opposite sex and does not recognize the legality of homosexual families, and the
homosexual families are, therefore, not protected by laws. From the Chinese medical point
of view, the China Mental Disorder Classification and Diagnosis Standard classifies
homosexuality as sexual obstruction, belonging to psychiatric disease of the kind of sexual
psychological barrier. In terms of the Chinese traditional ethics and customs and habits,
homosexuality is an act violating public morality and therefore not recognized by the society.
In accordance with the principle that adoption shall not violate social ethics as set forth in
the Adoption Law, foreign homosexuals are not allowed to adopt children in China.

Supplementary Regulation on Human Reproductive Techniques — Article 22
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Labour Law — Article 12
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Transgender Issues

Chinese Gender Reassignment Surgery — Draft Policy for consultation
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